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DECISION

1.  The appellant, ING Intermediate Holdings Ltd, is the reprasgatmember of

a VAT group. Thisappeal relates to voluntadisclosures madia respect of its VAT
periods 10/02 to 03/11 inclusive to the effect thatas entitledo deduct input tax in

a total amount of £6,032,280. HMRC refused the claims and the appellant’s
consolidated appeals against the refusals wersidened and dismissed by Judge
Mosedale in the Firdier Tribunal(“FTT”) at [2014] UKFTT 938 (TC)

Overview- issues in dispute

2. Theclaimsrelate to a business known as ING Direct which was carried on in
the UK successively by two companies in the VATugroln essence the business
involved taking cash deposits froratail customers and deploying the funds raised,
mainly via the acquisition of bonds, in such a way as to make a profit. Up to 31
December 2003 the business was carried on by Di¥ect (UK) NV. After that date

and bllowing a $atutory merger under Dutch latlie business was carriee by its
parent company ING Direct NUn common with the FTwe will use the acronym
IDUK to referto whichever of these companies carried on the businessratahent
time. Since nothing turns on itve will also not draw a distinction between IDUK and
the appellant, whiclasthe representative member of AT groupwasthe entity
which would betreated as making and receiving any relevant supplies for VAT
purposes.

3.  The inputtax in dispute arose @xpensemcurred in relation taleposit taking.
The key issues before the Fand before us can be summarised as follows:

(1) whether the deposit taking activity irlved a supply of services by
IDUK or was merely thlending of money to IDUKn a way thadid not
involve a supply by IDUKor VAT purposes;

(2) whetter, if there was a supply by IDUKthat supply was for
consideration for VAT purposeshich was capable of being expressed in
monetary form (and the possible timeds of doing so);

(3) if there was no supply by IDUKor no supply for consideratio
whether the deployment by IDUKf the funds raised was an economic
activity for VAT purposes;

(4) if there was an economic activity in those circumstances, whether and
if so how a proportion of the input taxoald be attributed tdspecified
supplies”made in the course of that activiipd so qualify as deductible;
and

(5) whether the recovery could extend to input tax incurred before the
statutory merger, relying on regulation 109 the Value Added Tax
Regulations 1995 (SI 1995/2518) (the “VAT Regulations”)
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It was accepted before the FTT and beforehas if IDUK had mae supplies for
consideration(issues (1) and (RxthenHMRC had correctly denied recovery of the
disputed inputax on the basis that the expenses incurred had a direct and immediate
link with exempt supplies made in the course of the deposit taking activities.

4.  The FTT decided that IDUK had made supplies for consideration so that it did
not strictly need to deal Wi the other points. It did however express the view that
IDUK would not have being carrying on an economic activiityt had not been
making supplies to depositors and that IDUK would also halezlfan the regulation

109 issue

5.  An additional questiorbefore the FTT which was also raised before us was
whether, even if IDUK succeeded on other aspects, its appeal should be dismissed on
the basis that it had not produced sufficient evidence to prove the quantum of its claim
and had not taken steps priorttee hearing to establish that the hearing would be a
hearing in principle onlyThe FTT did not need to reach a conclusion on this point
either but indicated that if it had then it would also have been inclined to dismiss the
appeal on that point.

6. There vas onefurther issue argued before the FTT and referred to at [183] to
[185] of the FTT decision. This related to the decision of the ECeiCrédit
Lyonnais v Minige du Budget(case E388/11) [2014] STC 245HMRC argued
before the FTT that the effeof the decision was that any input tax recovery could
only be made from the Spanish tax authorities. HMRC did not seek to pursue this
point before us.

7. We should say at the outset that we are grateful to both Mr P@€sand Mr
Beal QC for their clear ad helpful sulmissionsWe also pay tribute to the FTT for its
clear findings of fact and its clear and impressive statewikis reasons for its
decision

The facts

8.  The rdevant facts are set out the FTTdecision The description that follows
is a sunmary of the salient points.

The banking trade

9. The ING Direct business was a retail banking trade which was established in
about May 2003The trade comprised taking cash deposits from private individuals
and using thefunds to acquire bonds and secusitees described further below.
Deposits wer®n terms that they cddibe withdrawn without notice.

10. The FTT found that the retail banking operations involved a “normal retail
banking service” but with twalistinctions. These were that IDUKnly offered
depod accounts and that it had no waitk branches. Instead it offered a 24 hour
telephone and internet banking servitiealso attracted customers by offering a
higher interest rates than most or all of its competitors and by its marketing
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catchphrase of ‘m fees, no exceptionsDepositors were protected by the Dutch
deposit guarantee scheme.

11. With the exception of account opening and deposits made by cheque, depositors
could only interact with the bank and undertake transactions on their accounts by
telephae or on the internetA limited number of facilities were made available.
Depositors could not receive cheque books, debit or credit cards or overdraft facilities.
Althoughtransfers to the account could come from any other bank account, including
by achequepayable to a depositavhich wasdrawn by a third parfythere was no

ability to make a payment from the account to a third party. Instead withdrawals had
to be made via a transfer amother IDUKaccount or to a linked account held by the
depositor aianother bankDepositors were required t@ve a current account with
another UK bank or building societyhich acted as the linked account.

12. Up to 31 December 2003 the vast majority of the cash received was loaned by
ING Direct (UK) NV to the Spanish bmah of its parent company ING Direct NV.

This branch was referred to by the acronym EICC. EICC was responsible for
investing the funds. EICC continued to do this from 1 Jan2@@yt but no loan was
required since the banking operations were then carridd the same legal entity.
Investment strategy became increasingly controigdDUK during the period in
dispute The FTT found thabversightof the investment activityncluded monthly
strategy meetings, weekly operational meetings and daily phorectuiith EICC.

13. EICC invested the funds in debt instrumeiitise bonds and securitiesquired

were low risk fixed term securitie$he FTT found that the majority of these were
acquired by subscription with the rest purchased in the secondary markehagand t
they were normally retained until maturity. A small percentagbefunds waseld

in short term deposits to meet liquidity nee@ame of the issuersf the debt
securitieswere based outside the EU. It is the acquisition of these instruments that
IDUK maintains involved “specified supplies”.

14. From October 2006 some additional business lines were develipe#
became an insurance intermediarmyd in addition started offering loans secured by
mortgages. Furgused in the latter were obviously no lengwvailable for placement
by EICC.

The expenses

15. IDUK incurred significant expense its deposit taking activities. This included
significant expenditure on advertising campaigustruction of a head office and

two call centres, IT systems and servicGasd employment of staff, including
recruitment costs. The FTT found at [26] that these expenses were incurred to attract
the deposits. It ia proportion of th& AT incurred on these costs that is the subject of
the dispute.
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Terms and conditions

16. The FTT lad before it two sets of customer terms and conditiOng. version
dated from May 2011 anihe otherfrom 2013,by which time the businessadth been

sold to Barclaysand renamed Barclays Diredthere was no direct evidence of the
terms used for periods wered by the appeal, but neither party suggettatithere

was any material difference. Among other things, the FTT found that the terms
permitted depositef between £1 and several million, allowed up to 10 withdrawals a
day on no notice and in amountp to the full amount in the account, amdade
statemerd available onlineor by post on requesthe termgequired the depositor to
have a current account in the Wich acted as a “linked” account.

17. No cash fees or charges wdegied on depositors.The FTT noted that there
was one accouni respect of which 90 daysiterest would be forfeited findswere
withdrawn without notice. Thisoaild more properlybe viewed as an adjustmeot
the interst rather than a fee or chargéowever, he approachni the terms and
conditions was little more nuanced than tifeo fees” marketing catchphrase. &h
terms which theFTT referred toprovided that there werécurrently no fees or
charges...However, we ay introduce or vary charges..."We were also shown a
slightly different formulationn the Barclayset the nonbusiness account versions of
which saidthatthere were “currently no fees or charges” pravidedthatthe bank
“may introduce or vary charges” in line with the condition that permitted it tothery
terms of the agreement on two months’ notice

18. The FTT noted that the terminology of the terms and conditions was one of
service by IDUK, with referenseto “customer” throughout and in some claige

the “service” providedThe FTT found at [33] thathe terms of the agreement with
the customer were very different to those that would exist in a mere contract of
lending, and were fdy typical of what one would expect to find in a retail banking
contract, albeit one with less standard terms in thatféered only deposit accounts
and had no walk in branches, instead attracting customers by its ralesir Zérvice

and absence of fees.

The legislation

19. Both before us and the FJdiscussion of the relevant legislation focused
principally on the provisons of Council Directive 2006/112/EC, known dhke
Principal VAT Directive (“PVD”) Strictly the relevant Directive for periods up to 31
December 2006 was the Sixth VAT Directi&7/388/EEC) It was agreedhowever
that there were neelevant differencein respect of the matters imsgute and sdike

the FTT, we will refer to provisions ofthe PVD.

20. Relevant extracts from the legislation are set out in the Annexes tettision

as follows: Annex 4 PVD extracts; Annex -2the relevant domestic primary
legislation inthe Value Added Tax Act 1994 (“VATA”"); Annex -3secondary
legislation comprising regulations 103 and 109 of the VR&gulations and the
relevant provisions of the Value Added Tax (Input Tax) (Specified Supplies) Order
199.
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The input tax claims

21. Before discussing the substantive issues in dispute it is worth saying something
about the nature of the appellant's appeal. As already explained it arose from
HMRC'’s refusal to accept voluntary disclosures made in respect of a number of VAT
periods. he background to these disclosures was an agreement between the appellant
and what washen HM Customs & Excise iB004 to the effect that no input tax was
deductible in respect of IDUK’s busines® the basis that it made only exempt
supplies That agreerent formed a part of a wider agreement on input tax
deductibility for the VAT group pursuant to the VAT d&ulations (a “special
method”). In effect the appellant wanted to revisit this agreement on the basis that its
view was that IDUK was not simply makjrexempt supplies which carried no right

to deduct input taxThe appeals against HMRC's refusal to agree this were brought
under s 83(1)(c) and (e) VATA, which respectively permit appeals over the amount of
input tax which may be credited and the proporof input tax allowable. Mr Prosser
indicated that on reflection paragraph (e) was the more appropriate provision, but
what the appellant was really seeking to do was to get HMRC to accept that a revised
special method was required.

Issue (1)- was there a supply of services?

The parties’ submissions summary

22. Mr Prosser for the appellant submitted that IDUK made no supplies to
depositors for VAT purposedlot everything done for consideration is a supply of
services for VAT purposesotwithstanding thathe domestic legislation might
suggest otherwise at s 5(2)(b) VATAhe deposits were simply loans to the bank. It
was clear that a borrower of money does not supply services for VAT purposes
merely by accepting borrowed money and repaying it at intéB&st Group plcv

CCE (Case 4/94) [1995] ECR 1983 [1995] STC at [25] of the ECJ judgmeitthis

was the case notwithstanding that there were other features, such as the provision of
security by the borrower or (as in this case) the provision of infowmaibout the
amounts outstanding, or the taking of steps to facilitate advances or repayments.
Instead, the coect analysis was that the depositor supplied credit services to the
bank, albeit that these would generally be outside the scope of VAT bdbause
depositor would not be carrying on an economic activity for VAT purposes. From the
bank’s perspective it was simply raising funds to use in its economic activities.

23. Mr Prosser submitted that, whilst the FTT had correctly accepted that a mere
borrowing did not involve a supply by théorrower and that there must be a
“transaction” in a VAT senswithin Article 24(1) of the PVDit then made an error

by equating this with any transaction giving rise to consumption and bifyilemn

the test as whetherdhborrower supplied something in addition to its promise to pay
interest and repay principahstead the correct approach was to consider the essential
nature or characteristics of the transaction.

24. The principal case law authority relied on by Mr Prodeerthis proposition
was the judgment of Briggs J MBNA Europe Bank v HMR{2006] EWHC 2326
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(Ch), [2006] STC 2089, which relied in turn on a passage from the jengof
Jonathan Parker LJ ihesco plc v Customs and Excise Cof2@03] EWCA Civ

1367, [2003] STC 156l1andthe opinion of Advocate General Tizzano QCE v

Mirror Group plc (Case ©409/98 [2001] ECR +7175,[2001] STC 1453 which

refers to the “economic purpose” of a contrddere the economic purpose was
simply to provide and obtain the uskthe depositor's money. What IDUK provided

did not serve any additional purpose: easy access facjlis¢snade making and
repaying deposits easier, and statements merely told the depositor how much he was
owed. References to IDUK providing “serviceg”its “customers” were simply labels

and did not determine the analysis.

25. Mr Prosser accepted that the features he relied on were not peculiar to the
deposit accounts offered by IDUK and were likely to be common to many deposit
accounts. In response to gtiens from the Tribunal, he suggested that while current
accounts might also share some of the feattiteie was a material distinctiolm
contrast to thelepositaccounts offered by IDUKcurrent accounts offered the facility

to make payments to thigghrties by various means. That facility midiet regarded

as the provision of a payment service for VAT purposes.

26. Mr Beal submitted that the FTT had reached a decision premised on factual
findings which could not be challengedelying in particular on coments of
Lawrence Collins J i?vTech Electronics (UK) plc v HMRR003] EWHC 59 (Ch)
[2003] All ER (D) 274 at [85] to [91]on the scope of th&dwards v Bairstow
principle. The approach the FTT took involved no error of law. Purpose was not the
correct tat to apply Instead the focus should be on the contractual terms and testing
whether they represent the substance and re’lMRC v NeweyCase G653/1)

[2013] STC 2432 an&ecret Hotels2 v HMR{2014] UKSC 16,[2014] STC 937
Rather than analysing thegansaction as the provision of credit to IDUK within
Article 135(1)(b) of the PVD it should be regardedadbng within Article 135(1)(d)
(“transactions...concerning depasiaccounts”).

Edwards v Bairstow

27. This point can be disposed of briefly. Neith@teshas challenged any of the
FTT’s finding of facts. There is no dispute about what facilities the bank provided, or
that they were provided to depositorBhe question at issue is one of legal
classification: did the facilities provided amount to thevpgion of a service for VAT
purposes by the bank, or was there merely a borrowing by the bank? In our view that
is clearly a legal questiorif support was needed for the proposition beyond the
significant amount of jurisprudence on the question of whedharpply has been
made for VAT purposethen we agree with Mr Prosser that it can be faortldMRC

v David Baxendal¢2009 EWCA Civ 831 [2009] STC 2578 at [8fo [10], citing Dr
Beyron and Partners v Customs and Excise Coj2@94] UKHL 53 [2005] STC 5

at [26] and [27] The same point was noted MBNA Europeat [98]. The Court of
Appeal made clear ibavid Baxendalghat the function of th@ppeal court in this
context § to decidethe correct VAT consequences of the contractual arrangements
having rgard to the material background facts. The FTT’s findings of fact are clearly
relevant(and some circumspection is appropriate before interfering with the decision
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reached)put a challenge to its legal conclusions is not limitedEtyards v Bairstow

principles.

Case lawon the supply concept

28. Mr Prosser’'s submissions relied heaviyn MBNA Europeso it is worth
considering it insomedetail. Theprimaryquestion in that case was whetiMBNA
Europe madsuppliesfor VAT purposes wheit assigned credit cdrreceivables to a
securitisation structurd@he FTT decided that there were no supdiesause the bank

was effectively providing security for a loan. On appeal to the High Court, Briggs J

agreed that there eve no suppliesdut for different reasons. Thieank wasnot
borrowing andgiving security and indeed it was vital to the legal analysis of the
structure that it did not do sand instead made outright assignmeriist the

assignments were still not supplies. Instead they were assignments made for the

purpose of providinga securitisation service MBNA Europe and were no more
than a preconditioio that supply Whilst the assignment was capable of being a
supply in isolation, the context medhatit lost that character.

29. Commenting on Article 6(19f the Sixth Directive, which is in similar terms to

Art 24(1) of the PVD (“supply of services shall mean any transaction which does not

constitute a supply of goods”), Briggs J said:

“[16] Read literally, para (1) of art 6 would appear to mean that any
transaction of any kind (other than a supply of goods) constitutes a
supply of services, although pursuant to art 2 it will only be subject to
VAT if effected for consideration. As will appear however, para (1) of
art 6 has not been interpreted with thatréegof remorseless logic. Its
apparently limitless breadth is circumscribed by reference to the
essential nature and purpose of VAT. This is best expressed in the
following passage in the opinion of Advocate General Jacobs in
Kretztechnik AG v Finanzamtriz (Case G465/03) [2005] STC 1118,
[2005] 1 WLR 3755:

'52. Although art 6(1) of the Sixth Directive defines a supply of
services as any transaction which does not constitute a supply of
goods, that definition clearly cannot be taken to its literal extréime
might be more reasonable to interpret it as intended to define a service
as anything supplied which is not a good.

53. VAT is a tax on turnover and on consumption. Only supplies which

form part of a taxable person's turnover and are stages in a chain
normally ending in consumption by a final customer can be subject to
the tax.'

That was part of the reasoning in an opinion supporting the conclusion
(with which the ECJ concurred) that the issue of shares by a company
to a subscriber for money did not stitute a supply by the company.
The ECJ based its reasoning on the similarity between such an issue
and the subscription of capital to a partnership, which had by an earlier
decision been held not to constitute a supply. As a result, the relevant
part ofthe Advocate General's opinion was not commented upon by
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the ECJ, and the decision is too recent for it to have been approved or
disapproved in any later case.

[17] If 'supply of services' merely means a supply which is not a supply
of goods, then art 6(Irovides little assistance in defining the concept

of supply itself. The real insight into the concept is afforded by para 53
of the opinion, since it encourages the reader to approach the question
whether a particular type of transaction gives risesopply by asking
whether an affirmative answer is consistent with the nature and
purpose of VAT as a system of taxation. | do not consider that the
Advocate General intended the reference to a chain to be an invariable
feature of a supply. Some serviceacs as a barrister's opinion paid

for by a solicitor) are supplied as part of a chain. Others, such as a
solicitor's advice direct to his client, are not.”

30. Briggs J went on to refer toases which, whilst addressing the question of
consideration for a supp in his view shed valuable light on the prior question of
identification of the supply, including thEirst National Bank of Chicagzase
considered below in relation to issue (@hd Finanzamt GroRSerau v MKG
KraftfahrzeugeFactory GmbH(Case €305/0]) [2003] STC 951, [2003] ECRG729

which analysed a factoring arrangement and concluded that the factor provided a
factoring service. He notealt [21] that he could not see that the ECJ would have
accepted that there was also a supply by the trader iagsgbts to the factor: that

was just a necessary step to obtain the factoring service. After commenting that both
parties had accepted that when a bank lends money the provision of security for the
loan is not a supply by the borrower (as reflected enAtlvocate General's opinion

in BLP) he went on to say at [23]:

“That is not to say that there cannot be mutual supplies arising from
the same transaction. The best example consists of a barter of goods for
goods. Whether that is the correct VAT & d any particular
transaton will depend on an economic analysis of its essential nature,
set against the nature and purpose of VAT as a form of taXation.

31. Briggs J went on to explain at [35] that the court was not hidebound by labels
and must “ascertainhé essentlacharacter” of the transaction. To illustrate the
application of this principle under EU as well as English law he referred to a section
of the Advocate General’s opinion Mirror Group which discussed the need to find
the contract’s “economic purpose, calculated to realise the parties’ respective
interests, lying at the heart of the contract”.

32. Mr Prosser then relied on the following passage at [37]:

“In my judgment the best summary of the combined effect of those
principles, when used to perfo the VAT analysis of a transaction for
the purpose of answering the question who is making a supply of what
to whom (and if necessary what kind of supply) is to be found in the
following passage from the judgment of Jonathan Parker O¥$co

plc v Cusbms and Excise Comi2003] EWCA Civ 1367 at [159],
[2003] STC 1561 at [159]:
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'[159] So what is the correct approach in the instant case? There are
number of pointers in the authorities referred to in Part 3 of this
judgment, under heading (afUthorities as to the approach to be
adopted in analysing the relevant transactiofihe more significant of
such pointers in the context of the instant case seem to me to be these:
1. The resolution of the issue as to the application of para 5 in the
instant case gends upon the legal effect of the Clubcard scheme,
considered in relation to the words of the paragraph Brdesh
Railways Boardespecially [1977] STC 221 at 223, [1977] 1 WLR 588

at 591 per Lord Denning MR: see [34] above). 2. In considering its
legal effect, the entire scheme must be examined (what is the "entire
scheme" for this purpose being objectively determined by reference to
the terms agreed) (s&ippa Deeespecially [1981] STC 495 at 501 per
Ralph Gibson J: see [33] above). 3. The terms aotually agreed
may not be determinative as to the true nature and effect of the scheme
(Reed see [36] to [38] above): it is necessary to go behind the strictly
contractual position and to consider what is the economic purpose of
the scheme, that is to ysdthe precise way in which performance
satisfies the interests of the parties" (see the Advocate General's
opinion in Mirror Group, para 27: see [41] above). 4. Economic
purposeis not the same as economidfect The fact that two
transactions have thamme economieffectdoes not necessarily mean
that they are to be treated in the same way for VAT purposes (see
Littlewoodsespecially at para 84 per Chadwick LJ: see [42] above). 5.
Equally, the economigurpose of a contract (what the Advocate
General inMirror Group called the"cause” of a cdmact: see para 27

of his opinion: at [41] above) is not to be confused with the subjective
reasons which may have led the parties to enter into it (in so far as
those subjective reasons are not obviously eviden its terms) (see
Mirror Group para 28: at [41] above). The Advocate General went on
to observe (an observam which seems to me to be peularly apt in

the context of the tribunal's decision in the instant case):

"... failure to distinguish between @hcause of a contract and the
motivation of the parties has been the source of misunderstandings, ...
and has complicated the task of categorising the contracts at issue.™

33. Mr Prosser argued that what IDUK offered depositors, beyond interest and the
promie to repay principal, was simply ancillary or peripheral to the borrowing
transaction, and no different in principle to the provision of security by a borrower or
the assignment of the receivablen MBNA Europe.Those features might be
important or even ital- in the same way as a lender may require security before
advancing a loanbut they could not be treated as separate services because they
simply facilitatel the lending. The essential nature or characteristic was that of a
lending and borrowing traastion. The depositor was providing credit and earning
interest and the bank was obtaining use of the fuhks.internetphoneand other
facilities might be attractive to the depositor or even to an extent necessahgyput

did not affect the essentiaature of the transacticand did not realise any additional
interest of either party. They were not ends in themseNesse facilitiescomprised
largely a means of communication about the state of the account and the lender’s
instructions regarding loarand repayments.

10



10

15

20

25

30

35

40

45

34. Mr Bealdisagreed, relyingn particular on the following passafem the ECJ
judgmentin Newey

“40 Under Article 2(1) of the Sixth Directive, ‘the supply of goods
or services effected for consideration within the territory ofcthentry

by a taxable person acting as such’ is to be subject to VAT. As regards,
more specifically, the meaning of supply of services, the Court has
repeatedly held that a supply of services is effected ‘for consideration’,
within the meaning of Article 2( of that directive, and hence is
taxable, only if there is a legal relationship between the provider of the
service and the recipient pursuant to which there is reciprocal
performance, the remuneration received by the provider of the service
constitutingthe value actually given in return for the service supplied
to the recipient (Case-£70/09 MacDonald Resort§2010] ECR #
13179, paragraph 16 and the ckse cited).

41 It is also apparent from the cdee of the Court that the term
supply of sevices is therefore objective in nature and applies without
regard to the purpose or results of the transactions concerned and
without its being necessary for the tax authorities to carry out inquiries
to determine the intention of the taxable person (Be¢hat effect,
Halifax and Othersparagraphs 56 and 57 and the dagecited).

42 As regards in particular the importance of contractual terms in
categorising a transaction as a taxable transaction, it is necessary to
bear in mind the cadaw of the Court according to which
consideration of economic and commercial realities is a fundamental
criterion for the application of the common system of VAT (see, to that
effect, Joined Cases-&3/09 and €55/09 Loyalty Management UK

and Baxi Group[2010] EQR 1-9187, paragraphs 39 and 40 and the
caselaw cited).

43 Given that the contractual position normally reflects the
economic and commercial reality of the transactions and in order to
satisfy the requirements of legal certainty, the relevant cdoaac
terms constitute a factor to be taken into consideration when the
supplier and the recipient in a ‘supply of services’ transaction within
the meaning of Articles 2(1) and 6(1) of the Sixth Directive have to be
identified.

44 It may, however, beme apparent that, sometimes, certain
contractual terms do not wholly reflect the economic and commercial
reality of the transactions.

45 That is the case in particular if it becomes apparent that those
contractual terms constitute a purely artifi@arangement which does

not correspond with the economic and commercial reality of the
transactions.”

(Article 2(1) of the Sixth Directive correspondsredevant parts ofrticle 2(1) of the
PVD.)

35. In Secret Hotels2Lord Neuberger(who gave the only judgemt) first
considered the approach to interpreting an agreement under domestic law, under

11
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which “the court must have regard to the words used, to the provisions of the
agreement as whole, to the surrounding circumstances in so far as they were known to
both parties, and to commercial common s&naad noted thatthe label or labels
which the parties have used to describe their relationship cannot be conclusive, and
may often be of little weight([32]). The ‘right starting point”s to characterise the
naure of the relationship between thgarties in the light of the contractual
documentation, then to consider whether that characterisation could be said to
represent the “economic reality of the relationship in the light of any relevant facts”,
and finallyto work out the result of that so far as te&evant provision of the PV i
concerned (in that case a special scheme for travel agents) g&4hordship then

went on to findat [55] and [56] that the approach under EU the question at

issue inthat case, namely whether the taxpayer was acting as an agent or
intermediary,is very similar: contractual obligations are the starting point and are of
particular importance, but is also necessary to have regard to all the details of the
case, and # "economic and commercial realities" represent "a fundamental
criterion”. A contract which doesiot reflect “economic reality and a “purely
artificial arrangement”(Newey at [45], cited aboveqare similar to the domestic
concepts of sham, rectifiable agments, variation or rescission or establishing that a
written agreement does not record the totality of a contractual relationship.

36. Although not cited before us, we note that Lord Neuberger referred to the same
approach, namely to start with the contuatt position and see whether the
characterisation that results from that is vitiated by any relevant facts, in the recent
decision of the Supreme Court Airtours Holiday Transport Ltd v HMR2016]

UKSC 21 at [47] and referred again at [49] to the pagsan Neweyset out above.
Although Lord Clarke and Lord Carnwath dissented in that eesedetect no
disagreement on the general apploactake.

37. In our view the correct approach is clear frblaweyand Secret Hotels2The
test is an objective ongseealso on thatCommission v FinlandCase ©246/08)
[2009] ECR #10605 at [37]) The contractual terms must be consideteds also
necessary to consider the “economic and commercial reality”. If the terms thélect
economic and commerciedality thent is not necessary to go any further.

38. We do not see any inherent conflict between this approach and the approach
taken by Briggs J iMBNA Europelf “economic purpose” is read objectively then it

can be seen as another way of expressing the need toecahsigéconomic reality or,

as Mr Prosser suggested, the “essential nature” of the transddi@assignment of
receivables is prima facie a supply and Briggs J was seeking to explain why,
exceptionally, it was not a supply in the particular context usxd was merely a
precondition for a supply in the other direction. Against that background the focus on
“essential nature” is fully understandable since the context wasBkiggs J clearly
recognised that subjective motivation was not relevant. He eisisidered the
contractual documentation in that case in detail and relied on it to find that the banks
had made outright assignments
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39. In our view Briggs J was putting forward a helpful explanation of the
undisputed point that not everything done foroasideration is a supply for VAT
purposes, and pointing out that contractual terms are not necessarily determinative.

Scope of the exemptions: provision of credit and bank accounts

40. Mr Beal relied on the fact that Article 135(1) of the P¥jpecifically exenpts
transactions concernirggposit as well as current accouatparagraph (d), and deals
separately with the granting and negotiation of credit at paragraph (b). This he
suggested was intended to demonstrate a digtm the granting of creditsia
different kind of transaction from depositing money with a bafihe domestic
equivalent of these provisions aireitems 1, 2, 2A and 8 of Group 5 Schedule 9
VATA))

41. We are not persuaded by this. Whilst the terms of Article 135 are of some
relevance, whatve are concerned with is the prior question of whether there is a
supply. It is clear that that has to be answered without reference to the text of the
exemptions:MBNA Europeat [24] In addition, there is nothing that compels the
conclusion that the pageaphs are mutually exclusive. As a matter of law a depositor
does provide credibta bank. As the FTT recognistht might involve a supply by

the depositor in certain cases, albeit that a private depositor would not have any
economic activity for VAT prposes. However, we do noteceto reach a final
conclusion on the correct VAT classification of any supply by the depdstause it

is quite possible for both parties to a transaction to make supplies for VAT purposes.

Conclusions on Issue (1)

42.  We haveconcludedhatthe FTT did not make an error of lawdecidng that

IDUK was supplying servicds depositors for VAT purposeghe FTT did not make

an error of law either in directing itself asthe approach it should adaptas to the
application ofthat approach to its findings of fact. Further, we consider that the FTT’s
detailed reasoning on this issue was essentially correct. In view of the comprehensive
arguments which were addressed to us, we will set out our own reasoning in our own
words butwe reach the same result on this issue as that reached by the FTT. For this
purpose, we will (of course) adopt the FTT’s findings of fact which were not
challenged on this appeal.

Scope of the supply oept

43. As a preliminary comment it is worth making tpeint thatit has repeatedly
been made clear that thepply concept is a broad angee for exampl®an Tiem v
Staatssecretaris van Financi¢@ase €186/89) [1993] STC 91 at 106, [99] ECR }

4363 at 4386 at [17hich stateshatarticle 4 of the SixtlDirective(see now Article

9 of the PVD)confers a very wide scope on value added tax, comprising all stages of
production, distribution and the provision of servicEsis reflectsArticle 1(2) of the

PVD, which provides that VAT is &general tax on caumptiori. Article 2(1)(c)
specifies that a supply of services for consideration is subject toiMAIE made in a
Member State by a taxable person acting as such, and Article 24(1) dedingsly
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of services as “any transaction which does not comstéd supply of goodsThis is
clearly a broad concept.

The contractual terms

44. 1t is clear to us fronNeweyand Secret Hotels2hat we should start with the
contractual terms. In our view the terms and conditions on which deposits were taken
by IDUK were dear and entirely consistent with services being provided to depositors
as customers.

45.  As the FTT notecht [31] there are references throughout to the depositor as
customerand the contract refers to the “service” IDUK providede FTT referred to
some eamples. Others the May 2011 versioimcludereferences téour Interactive
Telephone Banking Service”, the “customer service numbard provisions
addressingsituationswhere the bank hatsuspended any of [itgervices” We do

not think that this s mere labellingWe regard this language as appropriate to
describe what IDUK agreed to provide to a custonidrere are a number of
provisions that impose obligations on the bank, for example as toahdwwhen
deposit andpayment instructions would beealt with, the number ofieposits or
withdrawals that could be made in a dasecurity confidentiality access to
information about the accoyrthe provisionof statement&nd complaint handling
There are far dwer oblgations on depositors beyond theligibility criteria for
account openinglherewas an obligatiomn depositorso use reasonable care to keep
security details safesomeobligations in relation to PIN numbers and obligatibms
notify IDUK of problems in accessing their accauifihe fact that the terms
contemplatedhat fees or charges could be introduced is also of some relevance: if no
services were being providedenit is not obvious what any fees would be charged
for.

Commercial reality

46. Although deposit taking clearipvolvesborronving from depositors as a matter

of law, as a matter of commercial reality the depositor readily be regarded e
bank’s customer. As beeen thedepositor and the bank, the depositor is not merely a
person who puts the bank in funds in order to lentile bank to carry on a profitable
activity. IDUK’s trade was banking: its deposit taking activities were a core part of
that trade. Of course, and as is the case with any bank, it sought to make a profit from
the use of those funds, but d@ieposit takig activitiesremained a core part of its
trade. This was also reflected in the significant resousmpsred for those activities

To focus only orwhat IDUK did with the funds raisedbes not seem to us to accord
with economic or commercial realjtyor indeed accuratelyo describe the essential
characteristics of the depositkiag activities or its banking tradenore broadly
IDUK’s “turnover” as a bank realistically inadled its deposit taking activitiesd its
depositors were realistically consumésee the passage frodBNA Europeciting
Advocate General JacobsHKmetztechnikset out at29] above)

47. A bank’s business model differs front@nventional chain of suppiyhere the
price paid by theansumer represents the final pricetime chain each supplyin the
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chain beingootentially subject to VAT on the value added, with the overall effect that
VAT applies to turnoverGenerally, and leaving aside negative interest ratbank
does not make a profit from deposit taking business by any ditenige to a
custamer, but instead by making profitable use of the funds. But this does not
necessarily mean thdtis in the same positioas any business that raises funds to
enable it to carry on that business: here the raisirignofs by way of depatstaking

was the essence of IDUK'dousinessand its depositors we and wee rightly
regarded asis customers

48. In our view the commercial reality was therefore in line with the contractual
terms: IDUK provided services to depositors.

Distinctions fromborrowing with no supply

49. Mr Prosser made a numbef submissionsto the effect that none of the
facilities thatIDUK providedwas sufficient to affect the essential characteristic of the
transaction as one of borrowing, which is not a supply for VAT pepo#/hilst we

agree that, individually, many of the features in question could at least in theory be
present in a “pure” borrowing and lending transaction, what is important is the overall
effecton the characteristics of the transactidhis must be theasewhether looking

at contractual terms and testing them against economic and commercial reality, or
(although we danot think it is a separate tedgoking at the “essential nature” of the
transactionin the way Mr Prosser suggested we should.

50. We haveconcluded that althouglin legal terms, borrowing and lending was
involved, the key characteristof the transactions between IDUK and depositcas w
that IDUK was providing accountsith the features described by the Fhd that
this is qualitativelydifferent to something that is only a borrowing and lending
transaction.We do not thinkthat those featuregeaanalogous to the provision of
security by a borrower or the assignment of receivableSIBNA Europe The
features were not just a preconditibm loans being made, but determined the
character of the transactions.

51. In our view thefeatures that support the conclusion that IDkKovided
servicesto its depositors as customers or consunmathier than merely borrowing
from depositorsare:

a) IDUK undertook to accept deposits. Provided a depositor had opened an
account with a minimum of £1DUK was contractually obliged to accept
further depositas the depositor wished. It would be very unusual for a mere
borrowing transaction to be driven entyrély the lender’s wish to lend a
particular amounand for the borrower to be obliged to borrow at the lender’s
whim. It is however &ey feature of @ank account.

b) More generally, all activities on an account were at the depositor’s instigation:

he or sie determined when either deposits or withdrawals were made. IDUK
could not require any deposit to be made beyond the initial £1 and, short of
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closing the account (usually on two months’ notitBJJK could not compel
any repayment. Again, this would beusnal for a mere borrowing transaction.

c) A number of deposits and withdrawals could be made to and from the same
account. Rather than being treated as individual borrowing transactions, they
would have been treated as transactions affecting a single éalanice
account. This feature describes the essential characteristic of a bank account.
Although a similar result might be achieved under a “revolving” loan
agreement under which amounts can be drawn, repaid and redrawould
expect that to occuat the instigation of the borrower

d) IDUK set all the terms and conditions, including of course interest fidtes.
terms for any particular product would have been unaffected by the identity of
the particular deposit@andthe producivould have been avabé only m
thosestandard term3Ve would not expec borrower in a lending transaction
to set the terms in this way.

e) IDUK did all the work: it kept the records of how much it owed, produced
statements and supplied information to the depositors. Aeldewduld not
ordinarily leave it to the borrower alone to determine what the lender was
owed.

f) IDUK provided a cheque clearing facility in relation to third party cheques.

52.  We do not think that it matters that a similar economic result might, at least in
theory, hae been achieved by borrowing and lending transactidhat did not
involve IDUK providing services. It is clednat transactions with the same economic
or business effect need not be treated in the same way for VAT purpeses:
Services plw Customs and Excise Com2903] UKHL 67 at [27], [2004] STC 73 at
[27], perLord Walker of Gestingthorpe

53. Overall, e provision of information by IDUK to depositors, together with the
facility to make withdrawals and depositsere not only contractuglldescribed as
services but in reality amowsd to servicesand wentwell beyond what might be
expected in anereborrowing transactiarAs a matter of contract and in reality IDUK
provided lanking services in the form of depoa@counts.

Issue (2)- consideration- existence and valuation

Was there any consideration?

54. Mr Prosserfor the appellantsubmitted that even if there was a supply of
services by IDUK it was not made for consideration for VAT purpo$és only
consideration for the deposits was thgerest. The “no fees, no exceptions”
marketing catchphrassmverednonmonetary as well asonetary charges. Mr Beal
argued, and the FTT accepted, tttse deposits formed neoash consideration for
which the aistomer redeed banking services as well ingerest.
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55. Mr Prosserprincipally relied onKuwait Petroleum (GB) Ltdcase G48/97)

[1999] ECR 12323,[1999] STC 488In that case Kuwait or the relevantependent
retaileroffered to supply both petrol and vouchers in return for payment, the vouchers
being exchangeable later for “free” gifts. The ECJ held ithatas for the national
courtto determine whether, at the time of purchasing the fuel, the parties had agreed
that part of the price paid would constitute the value given in return for theersuch

(or, later, theredemption goodsHowever, the courgave a strong indicatioat [30]

and [3] that there werdéwo factors whichmade it difficult for Kuwait to maintain

that the vouchers wermot supplied free of charge. The first was that the redemp

goods were described as gifts. The second was that it was not contested that the retail
price of the fuel was the same whether or not the purchaser accepted the vouchers,
andthatthis was the only price referred to on the invoice.

56. We did not understal Mr Prosser toargue that the banking services were
supplied for no considation in contractual terms. Hedisagreed with Mr Beal's
suggestion that the absence of evidence on that pditviait was key He appeared

to accepthat there was contractuadnsiderationso IDUK did have an obligation to
provide the services, bute saidthat this was not the tegor VAT purposes.
Depositors hagbaid the “price” (the advance of credit) in exchaf@einterest rather
than interest and banking servicete banking servicesvere provided under the
contractual agreement but free of chargke terms of the deposits were the same
irrespective of the extent to which the services were udedProsser said thahis
corresponded t&uwait, where the customers rigained for petrol anthe vouchers
weremade availablevithout payment.

57. Consideration for VAT purposes is a European law concépere must ba
legal relationship between the supplier and tleeipient entailing recipocal
performance, theemuneratio received by the supplier constituting the value actually
given in return for thesupply(Tolsma v Inspecteur der Omzetbelasting Leeuwarden
(Case C16/93)[1994] ECR 743 [1994] STC 509 &14]).

58. Applying this test, we have concluded that the FTT wasecbto decide that

there was consideration for the supply of banking servieégy distinction from the
Kuwait case is that the banking services were integral to the arrangement. They were
not an “optional extra”. No depositor could avoid using theices at least to some
extent, both in depositing and accessing fufds.deposit funds he or she would
either need to use the phone or internet service or send a cheque by post which IDUK
would then need to clear. To make a withdrawal a depositor hazktthe phone or
internet service. Similarly, to obtain erimation about the state of thecount he or

she would haveneededto use the phone or internet service or wchade hadto
requesthe alternative of statements by post.

59. It was also perfectly ggarent when a depositor opened an accolat the
services would be providedndeedpart of IDUK’'s marketing approach was to
emphasie the services providedn terms of the test iTolsma the reciprocal
performance comprised the deposits being madxdhange for the promise to pay
interest and to provide the servicdhe fact that a depositor is unlikely to have
consciously addressed his mind to the question of whether he was providing
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consideratiormakes no differenceéAny depositor would have undgood that IDUK

was providing some serviceghich the depositor would use to a greater or lesser
extent at least to facilitate deposits and withdrawals, and that deposits were made on
the terms that those services would be available. A reasonable depasitd also

have appreciated that IDUK would be seeking lothover its costs antb make a

profit, and therefore that the rates of interest offered would need to reflecT hieat

fact that the rates offered were highly competitive does not detracttifiie since of
course competitors also had costs.

60. We also do not agree that the “no feesitchphras made the position
analogous to the “free” vouchersKiwait We agree with the FTT that this meant no
separate monetary fees or chargdg clear bargin between the partiegas thatf a
deposit wasnade the depositor would (in addition to the obligation to repay) receive
in exchange interest together with the services.

Could the consideration be valued?

61. It is clear that, in order to comprise considiera for VAT purposes,
consideration must be capable of being ascertained in monetary teatusa(ly
Yours Cosmetics Ltd v Commissioners of Customs & EfCisee 230/87]1989
ECR 6365[1988] STC 87%t [16). The same paragraph in that cassostaesthat
consderation has a subjective value. This means Wit is being tested is the
considerationactually agreed and adopted by the pardied not a value assessed
according to objective criteridex Serviceat [17] to [19], per Lord Walker

62. Thisis the extent of the testhe fact that the amount of the consideration may
be incapableof being determined at the time of the supply is not fat@cDonald
ResortgCase 2270/09)[2010] ECRI-13179 [2011] STC 41 nor is the fact that it
may be dificult to ascertain jtthe fact that the parties may not have expressly or
impliedly attributed a particular valu@ex Serviceat [21]), or the fact that the
recipient of the supply may never know the amourggs Distributors(Case G
288/94)[1999 ECR 1-5311 [1996] STC 135t [49]). Difficulty in calculating the
consideration is one of the motivations behind the financial services exemption
Velvet & Steellmmobilien und Handels GmbH v Finanzamt Hambingsbuttel
(Case G455/05)[2007 ECR F3225 [2008] STC 922t [24).

63. It is not necessary to the decision in this case that we determine the amount of
the consideration, because the supplies were exempt. It is sufficient that we determine
whether the FTT correctly concluded that the consideratiorceyaable of valuation.

In fact, the FTT didconsider two potential methodologies aedcled a conclusion
between them. It was clearly necessary to consider the potential approaches to
valuation in order to answer the question whether quantification wsssbjgy Some
additional methodologies were put to us in argumgmnth were not put to the FTT

We have referred to these below for the same redsgnwe have not reached a
conclusion as to the correct method. To do so would neither be necessary for our
decision nor appropriate in the absence of further evidence. We do note however that
the approach taken by the FTT is potentially open to criticism for the reasons
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alternatives thiawas not put to thETT.

64. The four methods discussed before us were as follows:

a) The cost of supplying the servic&his was the approach that found favour
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with the FTT, applyingempire Store¢Case €33/93)[1994] ECR 12329

[1994] STC 623In that cas a catalogue retailer offered noatalogue goods

in exchange for promotional services supplied by custor@es of the
guestionsvas how to determindne amount of the consideration for the supply
of the goods, being the value of ghh@motional service The CJEU held that
the consideration had a value equal to what the suppbearprepared to spend
on the goods, since this was consistent with the subjective approach. It was the
value the supplier of the goods attributed to the services receivedingpply
that approacin this casethe FTT concluded that the value thie supply of

the bank’s services was what thenk spent on providing them. Té¢®

amounts wee capable of being ascertained and coitildecessarybe
apportioned between depositoké. Prosser criticised this approach with some
force on the basis that even assumiogts were allocated among depositors
not per head but by reference to the amount and term of the deposits made,
that would still lead to the potential for deposits to beie@ivery differently
depending on the level of business generated. This was because costs would
not increase in line with deposiso as business increased the value of the
deposits on this approach would go downcontrast t&Empire Storeswhere
therewas a clear direct cqoghe costs here were indirect and could not
sensibly be related to individual deposib. Prosser argued thdte effect of

this approach would be to resinteffective double counting when supplies
made in the course of IDUK'sivestment activities was included.

b) The bank’s gross margihis was the alternative approach considered by the

FTT, based largely oRirst National Bank of Chicag@Case C172/96)[1999
ECR 14387 [1998] STC 850FNBC had entered into foreign exchamsgeps
for which it charged no fees, instead seeking to make a pfitthespread
between bid and offer rates and the ability of itsérado make profits on
dealingswhich reflected those differenceéster making it clear that any
technical difficdties in determining consideration cannot by themselves justify
the conclusion that no consideration existsEdconcluded thatlespite the
absence of specific fees there was consideraaioch that this wathe amount
that FNBCcould“takefor itself” from the transda®ons It determined that

since the bid and offer prices for currencies were different the consideration
FNBC took for itselfwas includedn the calculation of the rateShe amount

of the consideration was the overall result of the #retisns over a given
period of time.

Applying this approach, a possible method might be to look at the difference
between the interest payable to depositors and the amount EICC was able to
earn on the funds deployedr Prosser also criticisethis approah as

appearingo result in double counting when IDUK'’s investment related
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outputs are inclded We note thatm FNBCtheECJwas considering the
difference between bid and offer rates guoby the bank to its customers. |
that sense the bank had clgattributed a value to the consideratamd the
ECJ’s focus on that was consistent with the subjective approach reduired
this case the margin made by IDUK woulavedepened entirely on how
successful the bank was in deploying the funds. Dependinghat it did it

could make a profit or a loss,cany profit it made would depend on how
successful EICC’s activities were. Put another way, there was “value added”
by the bank’s investment activities that did netiee directly from the deposit
takingactivity. We accept that iRNBCthe ECJ concluded that the
consideration was the actual profit made over a set period rather than the
theoretical amount determined using the spread relevant to the particular
transactionand that a comparison can be maatd this case in that IDUK
would also undoubtedly have set the interest rates it offer@dvay that took
accountof the return it hoped to make on the funds depaoskieavever, we

can nevertheleses a difference between the twielbasis of the ECGJ’
decision that actual profit should be considdosk account othe fact that

any particular spread was theoretical: a trader was unlikely to be in a position
to make the precise amount indicated by the spread since rates changed
constantlyIn this cae there is nothing equivalent to the spread which clearly
indicates how IDUK valued the consideratmma subjective basis
Nevertheless, the decisionfNBC is clear and provides at least a basis to
maintain that a profit based approach is possible.

c) Economic cost of fund3his was an alternative suggested by HMRC before

us. The value of the deposits to the bank could be expressed as the time value
of money, T The bank must have valued T in determining the interest (1) it

was prepared to pay. If C wdse amount of the nemonetary consideration

for the services then the value o€duld be expressed agqualto | plus G so

that Cwas the difference betwed@nand |. HMRC suggested that T could be
determined by working backwards from IDUK'’s econoritancial and

other costs (including costs across other business settgrg)duce a figure

for the economic cost of securing funds. We understood this approach to be
different to approach a) since it would not look simply at the actual expenses
incurredin a particular period, but more at how IDUK valued the cost of funds
derived from deposits. Whilst we can see that it is possible that such a method
might address Mr Prosser’s criticism of approach a) we would not be in a
position to comment furthern the appropriateness of it without significant
additional evidence.

d) Alternative sources of fund$iMRC also suggested a further alternative. This

would be to make a comparison between deposits and alternative means of
raising funds, such as a commeroan. It might be expected that the interest
rates paid on deposits would be lower than interest payable on other available
sources of funding, and the differential might be the appropriate value for the
supply of services to depositors.
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65. As already mentiore there is no requirement for us to determine the
appropiate method. We can seeope forcriticism of alternative a) anitl is not clear

to usthat determiningthe amount of the consideration by referenceh&oprofit that

EICC managed to generate froils acivities is necessarily consistent with the
subjective approach in this cas&iven that thefocus is on the value DUK
(subjectively) placed on the deposiige think that the question woulbdest be
answered by additional evidenas to the method®IUK usedto do thatIf it did in

fact make comparisons with alternative sources of funds then we can see that
approach d) might well be the most appropriate, albeit that we would expect the
comparison not simply to take account of the interest diffetdnitealso other factors

such as the average length of deposits and regulatory or other differences that affected
the overall cost of either source of funds. If IDUK did not approach the business in
that way then approach c), which looks at the methodesagsed to determinmates

and requires an overall economic analysis, might be more appropriate, or some variant
of that.

66. What we are clear about is that, whilst determining the consideration might be
complex, it would not be impossible. It is also no theat the depositor would at no
stage be able to determine what the value Wasordingly we have concluded that
there was consideration which was capable of being expressed in monetary form.

67. Our conclusions orssues (1) and (2) are sufficient to disntiss appeal. We
have included some comments on the remaining issues because theyguete a
before us and in case there is a further appeal

Issue (3)- was there economic activity?

68. We have found this a difficult issue which is not clearly answered by the
European case law. Had it been necessary for us to reach a conclusion on it we would
have considered whether a reference tade@dwas appropriate, either by us or with

the benefit of additional findingsfdact to clarify the questions to be referred.

69. HMRC'’s position was that if IDUK had succeeded in arguing that it made no
supplies for consideration to depositors, then its activity of investing the funds raised
was a pure investment activity that did not involve an economic activity. It relied in
particdar onHarnas & HelImCV v Staatssecretaris van FinancigiCase E80/95)
[1997] ECR +745 [1997] STC 364and Wellcome Trust Lt§Case C155/94)[1999

ECR 3013 [1996] STC 945

70. The appellantargued that it was carrying on a banking trade, and that VAT
clearly extended to traders. It was in a very different position to Wellcome Trust,
which was precluded from trading. In addition the majority of its activities were in the
form of the provision of credit, and it was clear from the cases that that was an
eonomic activity. MrProsserstressed the references in Article 9(1) of the PVD to
economic activity including any activity of “traderahd the &xploitation of tangible

or intangible property for the purposes of obtaining income therefrom on a continuing
basis. He relied in particular onRégie DauphinoiseCabinet A Forest SARL v
Ministre du Budget(Case G306/94) [199§ ECR 3695 [1996] STC 1176
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Floridienne SA v Belgian Stat@aseC-142/99 [2000 ECR F9567 [200] STC 1044
andEmpresa de Desenvolvinte Mineiro SGPS SA (EDM) v Fazenda PubliCase
C-77/01) [2004] ECR-A295 [2005] STC 65

71. The facts found by the FTT are relatively limited on this issue. It made some
findings about how thactivity was conducted as between EICC and IDUK which
made itfairly clear thatthe funds werectively managed. It also found at [13] that the
investments “were in low risk, fixed term bonds and securities, eiyervay of
subscription (the majdgy) or purchased on a secondary market”, and that IDUK
normally retaned the securities until maturity. A small percentage of the funds was
also invested irshort term deposits so that IDUtbuld mee its liquidity needsMr
Prosser relied on the reference"subscriptiofi as a finding that, in the majority of
cases, IDUK(via EICC) was in legal terms making a loan or providing credit to the
issuerof the securities

72. Régie Dauphinoiserelated to a property management businéss received
advances from the emwnersand lessees for whom it managa@pertieswhich it
invededfor its own account with financial institutiong he court said:

“15 It follows from Article 2 of the Sixth Directive, which defines the
scope of VAT, that only activities of an economic nature are subject to
that tax. Under Article 4(1) a taxable pen is any person who
independently carries out one of those economic activities. The
concept of "economic activities" is defined in Article 4(2) as
comprising all activities of producers, traders and persons supplying
services, and in particular the exjpdtion of tangible or intangible
property for the purpose of obtaining income therefrom on a
continuing basis. Finally, it follows from Article 2(1) that a taxable
person must be acting "as such" if a transaction is to be subject to value
added tax.

16 In the present case, as has already been observed in paragraph 6 of
this judgment, Régie becomes owner of the sums entrusted to it by the
coowners and lessees for whom it manages the properties, even
though it remains under obligation to repay. Moreovee, ¢onstant
renewal of treasury placements ensures that the balance in the bank
accounts held by Régie is relatively stable. Its placements with
financial institutions may therefore be regarded as services supplied to
those institutions, consisting in thean of money for a fixed period,

duly remunerated by the payment of interest.

17 Unlike the receipt of dividends by a holding company, in respect of
which, in Case €33/91 Sofitam [1993] 3513, paragraph 13, the
Court held that, not being consideration an economic activity, it did

not fall within the scope of VAT, interest received by a property
management company on placements made for its own account of
sums paid by cowners or lessees cannot be excluded from the scope
of VAT, since the interestoes not arise simply from ownership of the
asset, but is the consideration for placing capital at the disposition of a
third party.
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18 It is true that services such as placements made with banks by the
manager of a condominium would not be subject toevaldded tax if
supplied by a person not acting as a taxable person. However, in the
case at issue in the main proceedings, the receipt, by such a manager,
of interest resulting from the placements of monies received from
clients in the course of managittteir properties constitutes the direct,
permanent and necessary extension of the taxable activity, so that the
manager is acting as a taxable person in making such an investment.

(Articles 2 and 4 of the Sixth Directive correspond to Articles 2(1) ahyl &(the
PVD.)

73. Mr Prosser emphasised the statement at the end of [17]. In the same way here,
he said, IDUK was making capital available to third parties

74. In Floridienne the taxpayer&loridienne and Berginvest owned subsidiaries to
which they supplied magement servisand alsanadeloansto certain ofthem. The
Belgian Government claimed thitat the income from the loams the subsidiaries
constituted the direct, permanent and necessary extension of a taxable activity
comprising the supply of servise in particular management services, to the
subsidiariesCommenting on thjghe court said:

“26. In that regard, it must be observed that the Court has held that
interest received by a property management company on investments,
made for its own accoundvf sums paid by cowners or lessees cannot

be excluded from the scope of VAT, since the interest does not arise
simply from ownership of the asset but is the consideration for placing
capital at the disposition of a third party (Case3(5/94 Régie
Dauphinoise- Cabinet A. Forest v Ministre du Buddé©96] ECR

3695, paragraph 17).

27. Since Article 2(1) of the Sixth Directive excludes from the scope of
VAT transactions in which the taxable person is not acting as such,
loan transactions, such as tads point in the main proceedings, are
subject to VAT only if they constitute either an economic activity of
the operator within the meaning of Article 4(2) of the Sixth Directive
or the direct, permanent and necessary extension of a taxable activity,
without, however, being incidental to that activity within the meaning
of Article 19(2) of the directive (see, to that effdgRggie Dauphinoise
paragraph 18).

28. Where a holding company makes capital available to its
subsidiaries, that activity may of & be considered an economic
activity, consisting in exploiting that capital with a view to obtaining
income by way of interest therefrom on a continuing basis, provided
that it is not carried out merely on an occasional basis and is not
confined to mandgg an investment portfolio in the same way as a
private investor (see, to that effect, Cas&35/94Wellcome Trust v
Commissioners for Customs and Exci®96] ECR 13013, at
paragraph 36; and Case230/94Enkler v Finanzamt Homburd 996]

ECR F4517,paragraph 20) and provided that it is carried out with a
business or commercial purpose characterised by, in particular, a
concern to maximise returns on capital investment.
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75.

29. Moreover, the making by a holding company of loans to
subsidiaries to which ti supplies administrative, accounting,
information technology and general management services cannot be
subject to VAT on the ground that it is the direct, permanent and
necessary extension of the supply of services within the meaning of the
judgment inRégie DauphinoiseSuch loans are neither necessarily nor
directly linked to services thus supplied.

30. Furthermore, where a holding company merely reinvests dividends
received from its subsidiaries and outside the scope of VAT in loans to
those subsidiaes, that in no way constitutes a taxable activity. The
interest on such loans must, on the contrary, be considered merely as
the result of ownership of the asset and is therefore outside the system
of deductions.

In EDM the ECJ heldreferring toRégie Daphinoise that both the annual

granting of interesbearing loans by a holding companyctmmpanies in which it held

sharesand placements by it in bank deposits or securities such as Treasurgmbtes

certificates of depositonstituted economic acttikes. It commented as follows:

“65. On the other hand, in accordance with the Court of Justice's case
law, interest received by a holding company in consideration of loans
granted to companies in which it has shareholdings cannot be excluded
from the scop of VAT, since that interest does not arise from the
simple ownership of the asset, but is the consideration for making
capital available for the benefit of a third party (see, to that effect,
Régie Dauphinoisepara 17).

66. As regards the question whet, in such a situation, a holding
company supplies that service in the capacity of a taxable person, the
Court of Justice has held, at para 18 of the judgmenRégie
Dauphinoise that a person carrying out transactions which constitute
the direct, coribuous, and necessary extension of the person's taxable
activity, such as the receipt by a managing agent of interest resulting
from the placements of monies received from clients in the course of
managing those clients' properties, acts in that capacity.

67. That is with stronger reason the case when the transactions
concerned are carried out with a business or commercial purpose
characterised by, in particular, the wish to maximise returns from
capital invested.

68. It is clear that an undertaking attiss if it uses funds forming part

of its assets to supply services constituting an economic activity within
the meaning of the Sixth Directive, such as the granting of interest
bearing loans by a holding company to companies in which it has
shareholdingswhether those loans are granted as economic support to
those companies or as placements of treasury surpluses or for other
reasons.

69. Interest paid to an undertaking in consideration of bank deposits or
placements in securities such as Treasury notesedificates of
deposit likewise cannot be excluded from the scope of VAT, since the
interest paid does not arise from the simple ownership of the asset but
constitutes the consideration for making capital available for the
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benefit of a third party (se& that effectRégie Dauphinoisepara 17).
It follows from the preceding paragraph that an undertaking acts as a
taxable person if it thus uses funds forming part of its assets.

70. Therefore, it must be held that the annual granting by a holding
compaty of interestbearing loans to companies in which it has a
shareholding and placements by that holding company in bank deposits
or in securities, such as Treasury notes or certificates of deposit,
constitute economic activities carried out by a taxablsqreacting as
such within the meaning of arts 2(1) and 4(2) of the Sixth Direttive.

76. In Harnas &Helmthe taxpayeheld shares and bondsued by entities in the
US and Canaddt claimed a deduction for VAT incurred connetion with loan
transactions @de by it, but the claim was rejectég the national courbn the
ground, inter alia, that the plaintiff had not carried out any economic actiiiy
ECJnotedat [14] and [15]that the concept of 'exploitation’ within the meaning of
what is nowarticle 9(1) of the PVD refers to all transactions by which it is sought to
obtain income from the property in question on a continuing kasighe Court has
also specified that the mere acquisition and holding of shares in a company is not to
be regarded aan economic activity (sePolysar Investments Netherlands BV v
Inspecteur der Invoerrechten en Accijnzen Arnij€ase G60/90) [1993] STC 222 at
238239, [1991] ECR -B111 at 3137, para 13), and that the mere acquisition of
financial holdings in other und@kings does not amount to the exploitation of
property for the purpose of obtaining income therefrom on a continuing basis because
any dividend yielded by that holding is merely the result of ownership.

77. The ECJwent on to refer at [ to three cases whe transactionseferred to in
article 13B(d)(5) of the Sixth Directivdsee now article 135(1)(f) of the PVD
transactions in shares and debenturaay fall within the scope of VATnamely
where they are effected as part of a commercial steméng advity, in order to
secure a direct or direct involvement in the management of the companies in which
the holding has been acquiremt where they constitute the direct, permanent and
necessary exteims of the taxable activity (citingPolysar Wellcome Tust andRégie
Dauphinoisg. It then concluded thahe Netherlands governmemias right to point

out thatthe activity of a bondholder may be definedaaorm of investment which
doesnot extend further than straightforward asset management. The inmomehé
bonds derives from the mere fact of holding them, which entitles the holder to
payments of interesf hat could notoe regarded as a return on an economic activity
or transaction carried out by the bondholder, since it derives from the mere agnersh
of the bondslt concluded at [20] that:

“...art 4(2) of the Sixth Directive is to be interpreted as meaning that

the mere acquisition of ownership in and the holding of bonds,

activities which are not subservient to any other business activity, and
the receipt of income therefrom are not to be regarded as economic
activities conferring on the person concerned the status of a taxable
persor.

78. Mr Prosser argued that IDUK’s position was different. It both had an active
trade and it also subscribed bondswés therefordending money and satisfied the
test at [17] inRégie DauphinoiseThereferenceat [18] tothe activity being adirect,
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permanent and necessary extension of gr@perty management activityaxable
activity was not in fact a qualificationsashown by therossreference to only the
first of the twoparagrapkin Floridienneat [26]andEDM at [69]

79. We are not persuaded thaggie DauphinoiseFloridienne and EDM can be

read in this way The taxpayer companin Régie Dauphinoiséiad a propey
management business and the ECJ clearly held at [18] that the placements of money
were an extension of that activityte do not think thathe comments il 7] should

be read in isolatiorBoth FloridienneandEDM also cross refer to [18] as well as]17

in Régie Dauphinoisdn Floridiennethe ECJ confined itkey comments at [28] to
loans made to subsidiariegjalified those comments at [29] and [30ld thenwent

on at [31] to say that it was for the national court to decide how the particular
transations at issue should be categorised in accordance with its guidance at [26] to
[30]. EDM is perhapsless clear, andas indicated belowdoes contain some
suggestions of a broader approach, but it is afggarentfrom the judgmenthat

EDM wasnot a pureholding company and had an active busipass in addition it

was held to have an economic activity in granting loans to companies in which it held
sharesThe conclusion at [70] refers to those loans in conjunction with bank deposits
and securities.

80. In our viewHarnas & Helmis clear authority that the acquisition and holding of
bonds is not of itself an economic activity. It is also by no means clear to us that it
should make a difference that IDUK subscribed for the majority of the bonds it
acquired. Alhough subscription rather than purchase does legally intiodvenaking

of a loan to the ®uer, in commercial reality themmay be very little difference
between being the initial subscriber to a bond and purchasing it in the secondary
market. Dependingn the factst may be the case that (for example) the subscriber
has no greater influence over the terms of the bonds than a subsequent holder, and
may undertake both as part of the same investment activity without any real
distinctionbeing drawrbetweerthe two. It would also seem somewhat unrealistic for

the test to depend on the precise meclsasfi@a bond issue (for example whether the
initial arranger subscribes the bonds itself as agent or as principal before immediately
selling them onpr on whetbkr the acquirer manages to buy them at the point of issue
or (say) three days later because the issue was initially oversubscribed. It is also the
case that in a sense any holder of bonds, including a secondary holder, is extending
credit to the bond issue

81. We do however agree with Mr Prosser that the bank was clearly operating in the
course of its banking trade atithtit is therefore not in the same position as an entity
like Wellcome Trust, which was not permitted to trade and was therefore regarded as
in an analogous position to a private investor. There is force in the argument that the
three categories referred o Harnas & Helmat [1 (commercial share dealing,
direct or indirect involvement imanagement, ahe direct, permanerdand necessary
extension oftaxable activity should not therefore be regarded as clo3éds is
supported byhe fact thathe ECJ irEDM decided that bank deposits and placements

in Treasury notes and other securities was an economic activity without any express
gualification of that as being only by way of extension of a taxable activitypgnd
some of the other comments in that caeeparticularthe reference t@conomic
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activity “such as” the granting of interelsearing loans to companies in which a
holding compawy owns shares at [68nd perhaps the reference to business or
commercial purpose at [67However,in our view reaching a conclusion on this
point would require additional guidance from tB€J In any event the poirdoes not
arise in this case because have decided that the deposit taking activity was an
economic activity. Against that background the investment activities give no
difficulty, because they can properly be regarded aseatdextension of that activity
even if they would not comprise@nomic activity in isolation.

Issue (4)- attribution

82. Both parties acceptdtatafinding that services were supplied to depositors for
consideration has the result that all the input tax claimed by IDUK is properly
attributable to those exempt suppligs the basis that it has a direct and immediate
link to those suppliesrrespective of the ultimate purpose of the transacfibis was

the FTT’s conclusion at [17@&jased on thBLP caseand we agree with it.

83. The FTTdid not go on to consider what theadysiswould havebeen if IDUK
had succeeded ossues (1) to (3), though it did note at [176] thiimately the
provision of the banking services led to the deposits used to fund the investrhents.
appellant’s case was that a proportion of the irnputincurred was recoverabées
attributable to specified supplieswder s 26(2)(c) VATA and th€alue Added Tax
(Input Tax) (Specified Supplies) Order 1998 Beal conceded before us on behalf
of HMRC that some element of attributiom $pecified suppl®wouldbe possible in
principle if the appellant had succeeded on the other isdoafs there was no
agreement as to how this would be done and some lack of clarity about the extent of
the concessianWe do not propose to make any further comment onidbige. It is
not necessary for the decision and was not argued in detail before us.

Issue (5)- regulation 109

84. This point is also not necessary for our decision but was considered before the
FTT and argued before us. We will comment on it briefly.

85. In summay, regulation 109%f the VAT Regulationgermits input tax that has

not been attributed to taxable supplies because the taxable person “intended to use”
the goods or servicas making exempt supplige be reattributed to takle supplies

if within a sixyear period and “before that intention is fulfilled” he use$ooms an
intention to use the goods or servides make taxable supplies. Regulation 108
contains a mirror provision for inputs initially attributed texable supplies. These
provisiors are gparate fronthe ulesin Part XV of the VAT Regulations (regulations
112 to 116), known as the Capital Goods Scheme, whiehregime for input tax
reclaimed on specified high value items (including supplies of land and buildings with
a minimum valueof £250,000 and computer equipment with a minimum value of
£50,000)to be adjusted over a fixed period according to changes in the éxtent
whichthe item is used for taxable supplies.
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86. The appellant’s argument agegulation 10%eemed to béhat although inpt

tax incurred by ING Direct (UK) NVon supplies to iduring 2003 hadinitially been

used in making exempt suppli@s the form of loas to EICC in the EU from 1
January 2004 the business (noarried onby ING Direct NV) began to make some
specifiedsupplies outside the EU atide relevanggoods orservices(on which input

tax had been incurred)ad not been fully used lipat date. It was argued théuet
intention to use the inputs for exempt supplies had not therefore been fully fulfilled,
and thiswas enough to engage regulation 10&e should mention that it was not
explained on what basis the loansB&C would have been exempt supplies, rather
thandisregarded supplies under the VAT grouping rules.)

87. In our view the FTT was right to finidhat reyulation 109 applies where there is
a change of intention before the goods or services are first asédot laterWe
agree with comments to this effect by Lord ClyddHMRC v Royal & Sun Alliance
[2003] UKHL 29, [2003] STC 832 at [58]and also agree ith the FTT that Lord
Hoffmam was not intending to suggest otherwise at.[E¥En if it succeeded on the
other issuesIDUK would not theréore be able to attribute input tamcurredon
supplieswhile ING Direct (UK) NV caried on the business in 2008hich were used
(if IDUK’s arguments were correct) in making exempt sugplie a later usef the
same supplieseven if those suppliesontinied to benefitit when it later made
specified supplies

88. We consider that w conclusionclearly follows from he language useth
regulation 109 It is however also supported by the context and by practical
considerations. Ifegulation 109 permitted a taxpayer to adjust input tax deductions
on a change of intention at any point before thenition is fullyfulfilled it would not

only significantly cut across the Capital Goods Scheme but could also givenesg to
difficulties in operationln particularit is unclear how (if at all) input tax would be
apportioned between an initial exempt use and later taxableor vice versa in the
case of regulation 1081 contrastthe Capital Goods Schemeontained in the same
set of regulations, isiended to address this issue

Quantum

89. As previously indicateAHMRC also argued that even if IDUK succeeded in
principleits appeal should still be dismissed since it had not established quantum. The
FTT reached no decision on thgsint and we have concluded that it would not be
appropriate to comment on what is in effect a case management issue which does not
require a desion. We accordingly express no view on whether it would or would not
have been appropt&to dismiss the appeal on tipatint.

Disposition

90. In conclusionwe find that the FTT decision discloses no error of law which
requires it to be set aside. The FTaswight to conclude that IDUK supplied services

to its depositors and that it did so for a consideration which is capable of being
valued. We accordingly dismiss the appeal.
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Annex 1- Principal VAT Directive
Article 1(2)

The principle of the common system of VAT entails the application to goods and
services of a general tax on consumption exactly proportional to the price of the goods
and services, however many transactions take place inatagbion and distribution
process before the stage at which the tax is charged.

On each transaction, VAT, calculated on the price of the goods or services at the rate
applicable to such goods or services, shall be chargeable after deduction of the
amount & VAT borne directly by the various cost components.

The common system of VAT shall be applied up to and including the retail trade
stage.

Article 2(1)

The following transactions shall be subject to VAT:

(c) the supply of services for consideration witttie territory of a Member State by a
taxable person acting as such;

Article 9(1)

‘Taxable person’ shall mean any person who, independently, carries out in any place
any economic activity, whatever the purpose or results of that activity.

Any activity of producers, traders or persons supplying services, including mining and
agricultural activities and activities of the professions, shall be regarded as ‘economic
activity’. The exploitation of tangible or intangible property for the purposes of
obtainingincome therefrom on a continuing basis shall in particular be regarded as an
economic activity.

Article 24(1)

‘Supply of services’ shall mean any transaction which does not constitute a supply of
goods.

Article 73

In respect of the supply of goods or seed.. the taxable amount shall include
everything which constitutes consideration obtained or to be obtained by the supplier,
in return for the supply, from the customer or a third party, including subsidies
directly linked to the price of the supply.
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Article 135(1)
Member States shall exempt the following transactions:

(a) insurance and reinsurance transactions, including related services performed by
insurance brokers and insurance agents;

(b) the granting and the negotiation of credit and the manageshenedit by the
person granting it;

(c) the negotiation of or any dealings in credit guarantees or any other security for
money and the management of credit guarantees by the person who is granting the
credit;

(d) transactions, including negotiation, ncerning deposit and current accounts,
payments, transfers, debts, cheques and other negotiable instruments, but excluding
debt collection;

(e) transactions, including negotiation, concerning currency, bank notes and coins
used as legal tender, with theception of collectors' items, that is to say, gold, silver

or other metal coins or bank notes which are not normally used as legal tender or
coins of numismatic interest;

(f) transactions, including negotiation but not management or safekeeping, is, share
interests in companies or associations, debentures and other securities, but excluding
documents establishing title to goods, and the rights or securities referred to in Article
15(2);

(9) the management of special investment funds as defined by M&nabes;

(h) the supply at face value of postage stamps valid for use for postal services within
their respective territory, fiscal stamps and other similar stamps;

(i) betting, lotteries and other forms of gambling, subject to the conditions and
limitations laid down by each Member State;

(j) the supply of a building or parts thereof, and of the land on which it stands, other
than the supply referred to in point (a) of Article 12(1);

(k) the supply of land which has not been built on other than th@ysap building
land as referred to in point (b) of Article 12(1);

() the leasing or letting of immovable property.
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Annex 2- VATA 1994

Section 1(1)
Value added tax shall be charged, in accordance with the provisions of this Act

(@) on the supply of gads or services in the United Kingdom (including amgh
treated as such a supply),...

Section 4(1)

VAT shall be charged on any supply of goods or services made in the United
Kingdom, where it is a taxable supply made by a taxable person in the course or
furtherance o&ny business carried on by him.

Section 5(2)

Subject to any provision made by that Schedule and to Treasury orders under
subsections (3) to (6) belew

(a) “supply” in this Act includes all forms of supply, but not
anything done othwvise than fora consideration;

(b) anything which is not a supply of goods but is done for a
consideration (including, if so done, the granting, assignment or
surrender of any right) is a supply of services.

Section 24(1)

Subject to the following provisions of this sectimput tax”, in relation to a taxable
person, means the following tax, that is to-say

(&) VAT on the supply to him of any goods or services;

being... goods or services used or to be used for the purpose of any business carried
on or to be carried on byrh.

Section 25(2)

Subject to the provisions of this section, he is entitled at the end of each prescribed
accounting period to credit for so much of his input tax as is allowable under section
26, and then to deduct that amount from any atuigx that isdlue from him.

Section 26(1)-(3)

(1) The amount of input tax for which a taxable person is entitled to credit at the end
of any period shall be so much of the input tax for the period (that is input tax on
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supplies, acquisitions and importations in the qubrias is allowable by or under
regulations as being attributable to supplies within subsection (2) below.

(2) The supplies within this subsection are the following supplies made or to be
made by the taxable person in the course or furtherance of higgsssin

(a) taxable supplies;
(b)

(c) ... such exempt supplies as the Treasury may by order specify for the purposes
of this subsection.

(3) The Commissioners shall make regulations for securing a fair and reasonable
attribution of input tax to supjgls withn subsection (2) above...

Section 31(1)

A supply of goods or services is an exempt supply if it is of a description for the time
being specified in Schedule 9 and an acquisition of goods from another member State
is an exempt acquisition if the goods areuaragl in pursuance of an exemppsgly.

Section 83(1)

... an appeal shall lie to the tribunal with respeany ofthe following matters:

(c) the amount o&nyinputtax which may be credited toprson

(e)the proportion of input tax allowable undsction 26:

Schedule 9 Group 5
Item No.

1. The issue, transfer or receipt of, or any dealing with, money, any security for
money or any note or order for the payment of money.

2. The making of any advance or the granting of any credit.

2A. The managememwf credit by the person granting it.

6. The issue, transfer or receipt of, or any dealing with, any security or secondary
security being—
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€) shares, stocks, bonds, notes (other than promissory notes), debentures,
debenture stockr shares in an laioyalty;

8  The operation of any cumg deposit or savings account.
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Annex 3: Regulations

Regulation 103(1) VAT Regulations

(1) Input tax incurred by a taxable person in any prescribed accounting period on
goods imported or acquired by, or goadsservices supplied to, him which are used
or to be used by him in whole or in part in making

(a)
(b) supplies specified in an Order under section 26(2)(c) of the.Act

shall be attributed to taxable supplies to the extent that the goods or servises are
used or to be used expressed as a proportitreafhole use or intended use.

Regulation 109(1) and (2) VAT Regulations

(1) This regulation applies where a taxable person has incurred an amount of input tax
which has not been attributed to taxablepdes because he intended to use the goods
or services in making either

(a) exempt supplies, or
(b) both taxable and exempt supplies,

and during a period of 6 years commencing on the first day of the prescribed
accounting period in which the attributiorasvdetermined and before that intention is
fulfilled, he uses or forms an intention to use the goods or services concerned in
making taxable supplies or, in the case of an attribution withirpatdgraph (a)
above, in making both taxable and exempt seppli

(2) Subject to regulation 110 and where this regulation applies, the Commissioners
shall, on receipt of an application made by the taxable person in such form and
manner and contairgnsuch particulars as they mayedt, pay to him an amount
equal tothe input tax which has become attributable to taxable supplies in accordance
with the method which he was required to use whemfhée tax was first attributed.

Value Added Tax (Input Tax) (Specified Supplies) Order 1999, Articles 2 and 3

2. The suppkes described in articles 3 ... below are hereby specified for the purposes
of section 26(2)(c) of the Value Added Tax Act 1994.

3. Services

(&) which are supplied to a person whodrgjs outside the member States;...
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provided the supply is exempt, or wouldvie been exempt if made in the United
Kingdom, by virtue of ... any of items 1 to 6 and item 8 of Group 5, of Scheduole 9 t
the Value Added Tax Act 1994.
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